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It is inaccurate to say of engagement gifts that they are conditional upon marriage,
since the donor can not recover them if he wrongfully breaks the engagement.
.Cohen v. Sellar, op. cit. (supra note 5), at pp. 540, 548 :NRI 7
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"The transfer of property (Sale and Gift) is not, strictly speaking, contract... conveyance and :9”81
contract, as already noted, are sharply distinguished" (Isaac Herzog, The Main Institutions of
Jewish Law (The Soncino Press Limited, 2nd ed., London, 1967). Vol. II, "The Law of Obligations”,
219N N0 NNYI MINNAYI "NNavn” Pay "Inn’ Pa nvaa RIOR LPNan Mayn vavnn .p. 15)
.8 NN, 0V DIRAIND MNPNRM ,18 /1Y ,4§ (25 NIV ,9HY) 197aRT NIV IR

"A P2 POYY NNIR ‘9179 PNIAN TIATH Y DPINN NR IPINRD VAVHN NWI D) RN NRY
contract, as this term is used herein, differs, from a gift, a barter, or other conveyance of property,
in two ways: In contract, one of the operative facts is the making of a promise, whereas all of the
others may take place without any promise. Secondly, they differ in their legal operation, a
contract always creating a special right in personam, a right in the promise against the promisor,
with the correlative special duty in the promisor to the promise of rendering the performance
promised, The legal relations created by a gift, a barter, or any other conveyance, pure and
simple, do not include any special rights and duties between the two parties involved; the legal
relations created are relations in rem; that is, they are manifold relations with all other persons
who are subject to law." (A.L. Corbin, Corbin on Contracts (West Publishing Co., Minnestora,
D2 NRION PN PI NI MNKY PP NINnn PINY 2 PYow ,n1a .1960), Vol. 1, §4, p. 9)
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Law Reform (Miscellaneous Provisions) -1 Y® Np'pnn 7772 ,1°92R1 DY T TRy
PP 12V (1)3 Y0 LAct 1970

A party to an agreement to marry who makes a gift of property to the
other party on the condition (expressed or implied) that it shall be
returned if the agreement is terminated shall not be prevented from
recovering the property by reason only of his having terminated the
agreement.®
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Harv. L. Rev (supra note 4) 277-278; Clark, op. cit. (supra note 52); Bromley, op. cit. (supra :nR1 55
.note 18)
:amd 18,00 Ym1a 56
It is suggested that the general test to be applied should be: was the gift made to the
donee as an individual or solely as the donor's future spouse? If it is in the latter class,
it will be regarded as conditional, whereas if it is in the former, it will be regarded as
absolute and recoverable only in the same circumstances as any other gift - for
example, on the ground that it was induced by fraud or undue influence
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