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English Abstract

Introduction

The question of the connection between a halakha — a Jewish law — and the verses in the Torah
from which it is derived, has occupied many of our sages. In addition to the collections of midrashei
halakha, the Talmuds also debated this question. The Tannaim, Amoraim and later sages view the

homiletic interpretations of the Torah as the sources of the various laws.

Among the Rishonim, Maimonides was unique in the exceptional importance he attributed to
basing the halakha on the verses of the Torah. In his writings, both in his commentary on the books of
the Mishna as well as in Sefer ha-Mitsvot, he based his comments on the laws’ sources in the verses of

the Torah and explained what the mitsvoth and halakhot are derived from.

Maimonides, who in most cases ruled in accordance with the Babylonian Talmud, appeared to
deviate from this practice numerous times not when dealing with halakhic rulings, but rather when
presenting his sources. From this, we see that Maimonides had a method of his own. He did not always
cite the source from the Torah, and when he did, it was not always the same one that appears in the
Talmud. Sometimes, he cited a source from another midrash, and in other cases, the midrash appears to
be his own innovation. Even when he cited a drasha that appears in the Talmud, Maimonides sometimes
changed it and presented it in a different form. The purpose of this study is to reveal the underlying
rules that guided Maimonides when writing halakha in Mishneh Torah, when he decided whether to

cite, omit or change the drasha that appears in the Talmud as the source of the halakha.

Various exegetes and scholars have offered different hypotheses to address this question, in the
context of the discussion of other issues. Many have written that Maimonides preferred the most logical
drasha or the one closest to the peshat, the simple reading of the text. However, no systematic study of
this question has yet been conducted on a broad database, and nowhere have these ambiguous
distinctions — most logical or closest to the plain meaning — been defined in a clear and measurable
fashion. Moreover, we have found numerous examples of drashot cited by Maimonides that are far

removed from the simple reading, as well as drashot that are close to the peshat that he did not cite.
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Research method

This study is based on a systematic examination of all the drashot that appear in three tractates that
contain numerous drashot — Sanhedrin-Makkot-Sheviit. From among those that are cited in the Talmud
as the source of laws that Maimonides ruled as halakha, we examined whether he chose to cite, omit or
change them, or to cite others in their stead. The drashot that were examined, about 500 in all, were
sorted and arranged in accordance with various patters of the midrash, with the goal being to uncover
and formulate the rules that guided Maimonides when deciding upon which drashot to base his

halakhot.

Central claim

The findings of this study largely confirm the statistical significance of the following claim: When
relating to midrashei halakha, Maimonides was not guided by whether the midrash halakha was close to
or remote from the peshat. Maimonides was aware of the fact that the midrash is not an interpretation of
the simple reading, but is rather a way to produce a new halakhic creation that is not in the original
verse by means of materials that are contained in the verse. Our claim is that Maimonides’s criterion
was based on the type of materials found in the verse that the midrash used. Maimonides would accept a
midrash based on the meaning of the verse — the signified — but would reject a midrash based on the

form of the verse — the signifier.

Drashot that Maimonides accepted and based the halakha on

This section reviews the drashot that Maimonides accepted as the basis for his halakhot. It defines
the characteristics of 15 types of midrashei halakha that Maimonides cited. Among them banyan av,
limud min ha-kelal, limud lefi darkenu, davar she-hayah bi-khelal, etc. The chapter formulates what
they all have in common and discusses the question of why Maimonides chose to present these drashot,

and what can be learned from this regarding Maimonides’s method in citing the midrashei halakha.
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We found that what these drashot all have in common is the fact that what served to form them in
the verse was the meaning of a phrase or word, rather than the form of a phrase or word. He also cited
drashot that expand the content of the text by comparing one thing to another. These are the drashot that
expound on the content of the Scriptural texts. Because that is the case, Maimonides also presented
drashot that take the simple reading to a deeper level and draw conclusions by means of deductive
reasoning, or develop the idea presented in the text and draw halakhic conclusions from it. We found
that Maimonides also accepted drashot based on linguistic matters, as long as the language served as a
means to reveal the meaning of the text. That is why Maimonides cited drashot based on a punctilious

reading of the text or an insistence on the precise conditions noted in the text.

On the other hand, the cases in which Maimonides based himself on gezerah shavah or inference
are few and far between, i.e. the understanding of a halakha based on the fact that two subjects happen
to be adjacent to one another in the Torah. Maimonides accepted conclusions based on inference only in

those places where the text explicitly compares two subjects to one another.

Drashot that Maimonides cites with changes

This section analyzes drashot that Maimonides cited in his laws, but with omission of the
homiletic technique of the original midrash. The section then analyzes what these drashot have in

common and asks why Maimonides chose not to cite them as they appear in the Talmud.

It was found that when the Talmud presents a drasha that appears to be based on the signifier
rather than on the signified, in many cases, rather than reject it, Maimonides instead presented an
alternative method to derive the halakha from that same verse. In most cases, it was in a more simplistic
way that associated the halakha to its source in the text based on the content of the verse. This was
Maimonides’s practice in numerous cases in which the Talmud bases the study of a halakha on al tikri,
which is a typical homelitic technique based on the use of the signifier. Maimonides’s practice was
similar in regard to drashot based on the hermeneutic principles of interpretation from the general to the

particular or from the particular to the general, and in certain cases of gezerah shavah — a comparison of
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similar expressions. He cites the verse and derives the halakha from it, but without the midrashic

pattern.

Cases in which Maimonides cites an alternative drasha

In the 14 cases in which the midrash in the Babylonian Talmud taught a law using a method that
differed from the one employed by Maimonides, but for which Maimonides found an alternative source,
he did not hesitate to cite the other midrash rather than the source in the section of the Talmud from
which the law was drawn. He did this even if the alternative midrash was found in another place in the
Talmud and concerned a different subject, and even if it was found in other Tannaitic writings. In a

small proportion of the cases (5), Maimonides appears to present a new midrash halakha of his own.

Drashot that Maimonides cites based on transmitted or received tradition

There are a number of drashot that do not meet Maimonides’s criteria, but are cited nevertheless,
under the heading mipi hashmua or mipi hakabbalah. In our opinion, in doing so, Maimonides is in fact
saying that it is impossible to anchor the relevant law on the midrash that accompanies it in the Talmud,
but, despite this, we have a tradition that goes back many generations to interpret this midrash in this
way. In fact, Maimonides was saying that this midrash is the proof and the real source for the law is

tradition.

Drashot that Maimonides did not cite

This chapter reviews the drashot (over 200) that Maimonides decided not to cite, even when he
ruled to include the law that they teach. Their common denominator is that they are midrashei halakha
that derive the law from the signifier — the form of a word or phrase — rather than from the signifier —

meaning of the word or sentence



At the top of the list are drashot based on gematria — the numerical value of the letters making up
the words — the most quintessential example of deriving meaning from the form of a word completely
disconnected from its meaning. Similarly, Maimonides almost never cites a midrash based on a
comparison of similar expressions and does not cite drashot that derive halakha from the random fact
that two subjects are adjacent to one another in the Torah, or laws that are derived from the number of
times that a particular subject is mentioned in the Torah. Maimonides did not cite laws that are derived
from cases in which a superfluous word appears in the context of one law, which has no bearing on that
law, and that the Talmud uses to refer to another law; this too is a form of drasha that derives the law
from a word stated in the Torah, disconnected from the signified. This is Maimonides’s practice for
laws that are inferred from a homiletic pattern that breaks the verse up to its words and derives law from

each word in a manner that appears to be arbitrary.
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