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JPYUNID PORNN .0MPINND YTy 910 DMYYY DIMAND 1N INVYN VY

122 7NN : NHNTY .NNN NOO9N DY DMWY DOXVDN P2 PN NN NVPPNN DPPHY
MmNam P35 880 pa mnan  GTnnd nwyn pa mbo) neyn X9 vy
POMI NDY DOV APNY DTN - NWN PONDD E.MTIY=) MINosnY pT pa
ANIN NIV MTTINNN YN NI .N9DN2 MITHN DY IMN1AD N7 NN NHIN
DNWYRID TINHN 125W MY 7.3 1YW A3 TAPNI IMYN DPNIYY DRI
MNONY DINN VIDIWN PVIYN THYND THIMNONND DT PIV DPIPNN I8N
N19199 N9 NI NNVYY ,PPT AN P12 NYW SY WITN IR NN P
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VOYN NI IO DNNT .NPSYD NPINVPY DNVLYN MDD ,0MNION DNNN DY

2% 19511 MIND XYNI PN DON 1 WNNY

51973 ,IN0 ;079UN NN N0 M0 DI YV PIPNNI D) MY YR DIaNn P

5y TV .54-56 DY ,A7OUN POIVHZIV HIN NN PIMND DY PIAT ONNN 1993 1m0
59293 ,12%31299% : NI T .2000 ,9995 DIN NN TPRPDIIN NPPNN DY NPNYOIN NMYPVND
SININON )Y

,P93) 190 NBY YR, 792 PRYY DTN 297 3127 NINNY 110 HTNND nwyn 112 mnans nnnT
P20, 0T DY MDY DDOPN DYV P2 MINANN AN TTNN 7Y 290 .(X 0 — 2 ,nY 0y, R7IPUn
N2 NMIPNX POY NOVINN NYY NN DPPN STIN DY MYION .7PYYN NN MDY MYIDN
T DYDY DOV SWYN TYNI YN VIPOY YY1 P ,NNTY 75 .9TYN NIN N PRI, 17APN
SY TH12 NN NYLN HY NYY NINXN HVXAY 2WN> N3 YD P ,TN8 SOIN XID MDD ¥aIN Yyl
N MDD PR D ,NYY MNINN DIVI22 121NY YT PR MDY NYIVI MYINNI DIIN NN YIIN
LXXIV-LXXVI my ,1973 159910 YN NN T DONT TN NON

DN 1YY NPPN MNIY 11 /NI1Y NI HY LDNY IRYON NN YW VA PA MININY NPT
DTN 7 DMIONY 12201 DN A .(10 /DY ) X NNNY DN MDD 00PN ,PY$29990) PoIan
SN2V DY NYVINT NN NN ,NIN DTRD MY RO INNN WY DXNON NYT - INSNN MNNIA PN
.143y1 131 /Y2 Ty IR .ANN — N3N’ N2IN MY, YINY NN W NTIND 1 NYTY 199N

VIDPN NXIMY Y2 TN 290 12T NN PN IMINT PTY MXOXD P2 YN ndpn
Y 9109N NNIY NMNIVAN SNV NN Y21 T2 7 .(27 70Y XD 1D MND X INNIY Nd93)
9 HYIDINY,IPNINHN DMNOXNDY NN DINN ITDNR DNDRYA NNYRIN MIVARD 79 DY .DIINY DI
AP T NPPNA .INPHRY OMINT DN WNHYIN 5109 DN NNY TR DI 1M DN NPIYN MIVARD
.D»NI5N DNDINX DY NPVDIYIN NDYANY NVDIINVI NN PV NMYND TH NN

TMIBDN Yawm NN DOXNY9 PNION RN NPXR AT MPH S WL 195 my 1993 oo
AP DXONYNN TPNDIVAN NYAYN MTIN NIND DY PIAT . TPTIPN DI DNDIDIIN
MYNL DPNDIPS DINNHD NPWUN DIPNDN T 290 PIMNN0 T, INMYY 150 NDIDOND
11970 910 2 Y2 190D IR .77-76 10Y 00 993 ; KD DY ,00WIN 10T NP2

DR 0IY 1IVN DA YN N30 HAYA L (N7IWT) NYTR 12 WOV ;1) DN Yvaa
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TINON TIN NN THPNN NPIYN PONN OON MY PN PTN WD VI PTY YD PT - MANN
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PYNRY M DY INVIY 1IN ,THL NVXY NIANIND TPRPODMAN TINODN NOOY NPIYD
YTPHND DYLN 9Y TINYY MNDN NN IPXNIN TPRPDMIN TYN NLwa .opw
DV DO NNNN NN WOXTM DDV SUNRND DYLN DY MDD ,NIONN DY N
RY DWW 2259510 11NN P19 HIPNN SWNRD JPPNN P D7TINY KW NN
0N TYS TR RTINS ODIN L TPINPDMIIN YOV TITA VIDY vy Y0 now
11NN 2.199N2W SWNRD IPINN DR RINY NN GNI JNNIY 19PN 150 NWNA
DY 500w MINYS INNH ND9NA PPN NITH DX PTHND Y/NNPIN DY PPOND N

#1950 now

TN .1 2 0N N TIRPDMIAN NYIDONN YW YIPHN NN PTHIN PMDID
199 .3 DTN DY ANy DM DOLYIN NN .2 .OPIPN MPPN DY 9N I
D) DIRNNY D1 PWNNID YW 101D *4.00P19NM MPPN P MPTY YW NN

RPN OW NN DLV MVIVD

INORYY 9PNNN NYVN 1.2
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Y2YN VAYNN DY PINTID? 12D Y/RPIN DY PMTHYA TPHNNN IPNNN OVIVNN
VIRIDIN DY PIAT TOITHON 1DITH MIYAYII NPNIONN PMIPIDI OND NYNY)
VIYND NRNYN NNV 12 10D I TPV NIONN MIOND DN D) NN NT XY
TINPN L, DIPINN NI OYYIN VAYNN YO DAWYIND IMON»NN MN) OHHIN
,NPRY T MODIPN PYNYN ,TONN DY NMDTN NYIV MM NAIND ,NPVIVNN

ST NIYION Y9995 NNMIND YYD P ,PIND NN NAIN I NPON

.250-236 1Y 170U 99 YN NN NP NNV ) AN Y maqavhana X

W APHN AN NOY M YD W DAY 08y 177D NONPHN NPHNRI NV PP N1 72T P
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MY N PIN,MININYT MTY : DXN MW JPIN DMV NIV 1IN PDIIAN N7 9D MDD
STINT .OPY NIVNIVY M DY IDTT PAY PO NI TIT PIAY ITIND NIX 1T NINAN DY DAY H1IPn 0P
SN 1799 .N8YND ) (IR I INANYD D0 MMPN .48 My ,07un Yo v
2000 ,90WIVI*Y
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,INY NPMNONND MNINA NN DTN IN MIAYN VIVHNIY MNDNNN
D»Y995 DOYYPN DY NMIYYIN MINN NN NPNDY ,NPIP NP, NPVIYN
M 9991 7.pTn NY15N2 Ypwn N Pravmy STINPD PIND NN DN DPNY
NPH TN PT2 DN YRIN 1 Zommon ammn 2 nyT memo minan
DTNN .TPNPI0IN OOMPOVN NN NPNNN MININ DY PPWNY NN NN
YIRNDIN DN N DN N IPTY MINON - INIPI 'MPHNT 9902 NIWY NNNN
NPV NYNVY 2 NINIY HIPN .NMINISN-NDON YON NHHIIWN) NN ,NNTO MYN
2V NN XYND YNNI DY NIV DX SN I NTIAYA T 7PN DY 215910 NN

DIPY VI S PIATY WPN

9990 VOYNN YV MADIYIAY MH¥PM) Y9a¥N VOYNN NPTV 1.2.2

MTIN NPMIPY NIPONY Y/RPIN DX DN 1ODNN IPNY MDD NIY
oY AL TIDY NVIND DNYNN YI/RNIN DIIYN LIVNN DY NN
J(legal system) »12yn LVaVNN NN PTN ITO (jurisprudence) >I2YN VLIVNON
N3NNI 95N oRwIn . Pawnn npinn L mTyn v nTayn o

DYDY INMITIN Y/RNIN 29 DY DMYNWN 1IN ,IPNHN NIHONI

DINY DNAAN : DIAN 9N N NIYND AN MTNN ,019-NT PRI ;163-158 1y ,0awnn ox 7
,NIND =) 564-554 DY ,275WN N3N ;13-9 Y M1 930 ;168-157 /DY (MY NIVTIN) 1OUN
(116-108 my ,\79vn

LOOMN ,WONT ; D393 ,WONT - NN YT MY Yy 2

NNON 299 ,MMMO? ,PAYR :Ywnh AN M2 AN DMINIDN 3NN Y STININN XNMLIEN Yy ¥
;746-741 Y ,09WNN NIN ; IRNNIVIDY DNV NNN 290 ,MNNMN ,PAIN ;N7 : DIIMIYN
,N9OY  INNMIVIDY  DNIMIYN NN 13D ,N7NPYN ,PYSINND ;NIMIVID 1193207 ;1980 2891
YN9YNN Y951 NININ D) NDIY T .9-ND MY YN DN DIONP ) ,ANPNN ,IPDININY ; NI
MY A0 ,NPWY 0P 1Y AN ,NPWIN ; TOONY 713 /DY ,09WNN ,)YN  INT /NOYN VAN Y
1790 160 'y ,270VN ,NPUY ; 13-8

L0IDW 057 - T N .DPY PN O

TIWY TINN 19N DAINI YRNIN 1T DNAY MMPNN N¥PNRY DIPY MNIN NYND oy >
MY 2 MPNRD ; RIPN-IOPN 97 DY X PN - TMITYN DY NTHYH PNYD /MTNN 19D 01 DWVIIN
NN OPTI NITY P2 HTAN O - MTYN DY NMNNA ¥Y7RN¥IN DY T NNNT .ROP-VIP ,ND-D ,0D
DYTYN G0 OVNYIIINY 92T DIPYD DN P BN DXTYN MNNM 2T : MPIHNI MY 1T NYTYD
YUNYD MNNN P2 DYTYN NI PIPNIY YN YI/RNDIN IYINI PVAVNT TONN DY NN OYTNIYN
ORI (10,07 ©34) 7927 DIPY ...DYTY NV 29 DY 1NN MNNKI .DNYY NNNN SPIDAN TH2I 9N
YN PIDY ND IPNNN .25 0y 3 MR 0,1 0%9349) NND NNPY...0MTY DAY 19 DYr : muan
199NN D2 YRNIN YT BN MMIPHN NIPN) Y/RNIN DOV RIPN DY IV KIPT NOYO
L(T9-30 Y A MYPNRN ; TYVYN-2YUN IYY-NYY ,0DY-IDY 107 08 R TN : XIPN DY Inyvy

A1 ,159259 ; NN NN ; N-DD DY, 0P ,890 : INTY .20 0Y 3 PPN ; NP DY R MR
L7 5 (K DY ) HNRD 29D 10y 3 ;MTRN) NDXANN : YIRNIN MHIWNI DTN DXADN DHWIN >
N ; (0D /DY 2 MTPNIN) SVIVN TIDXD MYIND ; (AYY NY X MTNRN) NI ;0N /DY 2 mMTNRN)
TIWYYN ;(NDIN DY X MPNN) MINOVN ; (0N MY N PPN JIIN VN :DIRIPI TV NN)
SOV, NN Y 2 MPNRN ROPN MY X MHPNN) MDD ; 9PN-NYPN DY NP DY R MTINN)
.(NaY My 2 H91) MOYaN
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Y2)0 YNHDIN DY PIATI NINID NN 2I2YN VOVYN TIDY W DY DIDOoWH T
LAYN NMINND NI ,PIYN LAYNY YA PINY NNN NOT NPIN NP AWIN
L TPLAVN NNN NNVIAN NPIVA >>.HRIWA SNRD PTDY *HINRPN VLOVNI PPN

* nTY DHND 9YTING

DY NI2OMM NNNN YIRNIN VLIV MR 1902
TINY NPT 220 PHTIP 12T NN NI YI/RNDIN MDY JHIPON ,NINMYN MPINn
NPIN YRNIN NOOWYY .D29YY DOV DAY ,NMIPTN HY DMV DIND NYVIDY DIVOY
MDD NTAY ITAY NYD DOXMYYY PAD NYIOND DYDY 117D DIMYY NTPINND
MITI NT RUN YRNIN YW 1T > 000pn MmN NPwn T/ Sw v

* 59950 LaYN DAY DXIMWN DNP Yy NYASN TIN 1PN

MODN NPNIYN NPMVP 1.2.4

.997N YV MANT NYINVP DY DIDHON DITHNA D) DIYNVN YRNIN DY PI2T
a “pvrmph ooyp pa Fomvb ppon pav obTann NX NN YIRNIN
2 1w ¥ o»pY nuyy

“ Moym NINN (N0 YYD LOVNN YW TPADIPHN Y DXNNN INDN PPN
NPSN NN ,IDM NN, NPRT OPT ,MOIPM PwIyn “ 1990 Sw Ny nvav
# 290N DNWIN 1Y ¥9YOY NRMNN 99D P ,PINY

.270-265 10y ,00unn 0 *

PN Y MNONT .138-135 ,124-123 /0y 903,039 : NI HNIYW NYTHN LOWNA PPN N Y >
(IR MIPIN DY NS TITY JMNN DY .228-124 My PN PI9 DY NPINND HIRIYN LIVYNI
YYD 9NN -MIIN

SAOUN 99 ;00N 17,105 ;MNP AXP0N NN TPNTIY NHNY TPVaYN NN 1 HT7ann oy *
SPVIYNN NNND Y ; /OVUN 0%

0P Y ,DHWINN DRNNN ,NOYNN IPNY X120 X MPn >

79102 LNOWN N PDION ,P>TN T HY NA MUY WIDWY TH»NN MY IWPN2 NPINN 3N T >
TMINONMY NOYN YONY NIMON NNN DY .NYIDN 555, 1NINT NNTININY 1D, P10 NYIOM NN
D2YN VAYNN T HY MM ONIIRN PIYI MNNIY NPIIP-NPYIVIN MNIND INTI (4 NY)
.DMVN P2 PNIANY WM .NNMINN K93

N Y N nan Y

1y X mnn Y

.10-9 1y ,AWYIN 199259 - N 197 Y A mnn P

INDIVY YTIPY NDOX P ; (N ,22 /DY 3 MTHN) MYNY MNNDK P2 : Y/RNIN YW D90N 0 Ton ¥
P35 007 70Y 2 MTNRN) PYITPD PO PI; (NOP DY 2 MPNRN) PYNYY DIP 1P ; (01 /DY 2 mMT1N)
P2 (DY 79y 3 MHT1RN0) DRIM NMNNNY PV PYITP P ;107 /DY 2 MPNHN) Y92 1PN P
L(NY-THVY DY 2 MTNRN) MNNIPY MYTPN P31 ; (N0 /DY 2 MTPNN) DIVTPY DNOIN

NN NINN KON MM IWINT PIDY PR OI12YN VAWNIY 1AM 363 Y ,Maoan v P
NN DMDT HY MINNNI NPNNON AT NP HY NMNDI AR 0 N2> IPNKN /MITN AR NPTHINY
.Harel, Theories : 58N

.1957 1959 ;1920 19990 **

TN NOYNIY PIYNT XAND NN ,NPHYD LOVHE MVWY NRNYA Yov vwiTnd v Dinx »
29557 LAVYNI DMP IPRY INT-IINIVY 297D GO
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Y9N O INMINN YL 1.2.4.1

ox 09910 ,(Conduct Rules) mnnann »HY5 y»a mnan nvpn »oon vawna
onamn ,(Decision Rules) nyvon 555 Pad b »oy 18919 0110 NN
I 9% MNINRY NIYT F.995 INIY NINWA WAONY T 1D DN PTN MY
DNDN NPT .ANNN ONTI MV 2T P2 YRNDIN THYY DINIPYN NPIYNI NIND
L1199 21NN PT RIWI RIN DTN MY OPTI NI, 2APNN PT RWD NN OTND
DTNM MMLIN I9IND PDY DN 920V M10N 1IN Y8 DTN DY ND 1772 MNNN1I
™A DY NOX DTRN DY DN KD HNMND DTR NONIND 2APNN MY 1PN Iy DIV
9999 MHNMINN Y9I P YTINN DN YRNIN YV IMDONA poy pnnn Y.pTn

I DPIYND PIMPNR NYION

AYNY HY IPNNN 1.2.4.2

Y9591 VAVNN DY YVNINN NN DIPOIWN NYNIYN YW DNPOVLINNN 2P
DINNIIND . (MINIVNINRT) TIIMIM TOINKRXIND : NPIIIN NPINON SNY NN
2IND) NPNIIN NPYIN MHVYND PYIN 1PDVAN NYIYD DN LAYNI OIN
TENNVNRTN NIIDORN 1PN (NPNIIN MY NIV IN YW NYIN WY DIDPN
NPYON WINNI NNON NPRY INDD ,NNSY N9 INT DTS DYy NN

# 11 9wpna Y7 rNIN YaN9a DMNHN DTPNN NN STINI IPNNI .NPNIIN

9 DY OIINX YWY OHN DINNNN I PON DY DNYP DTN DX SNINA NF NN NIND
DN TIN 290 DY IMYN NN ONPT IPNNA YIRNIN DY SI2YN LIVYNT NDXAN
¥ DmYN DO XN T¥D) N2 DNDMP 1990 DN ONA 77129

mepan  1.2.4.3

JPNOONN PPNPYAD YRPIN DY 0N NN DY IPNN NNDNI SNINAY GO XY
NN ODMP DPRY 2NN IN DT DPP INNINN NPVAVN NPV NN 7INPI
YT, MINONNN DY IMONTH NN - MINK DN .7PVIYN IRNIN PYND NNV
MTRN YW WY TI9N N PR YR\ 0OWHN MY NMDND NN 1NN
79) APNY NPHR NN DY NN MPHRN NN Lot mowinwna pows
APND HY D> HY NOYNA ©XTOPN DT NN DA TN NN Y/NNIN 2D

,1N9-91 - INY ,LOWNRN NNN MIHDA FPINPNY NYIIN 9955 NMIMIN 2595 Pa MNann NP9 *
.1984

2y ampnn

A7 'y a mnn *

ANIN AN ILIND Y 1NN IR THIND ¥ DPNDW-DPNI9N DINNNI DITPYY VP YN ¥
29951 VavN1

P9 Y0 VOYNN I AN NPXPIST NYNWNI 1D TPVAYN NVXW T9 PR Y WV | O»N *°
.275 1y ,09VnN

(G ,D1270 MM 19D (2 ,MIADN 9D (X ,MNYa Y9N DMDN NIYY IR NP wanyr
L300y ) HYTINRN 7DMATH MDYOINYN
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19 DN NI DNMIN DXIWIN NN NNT D52 YAN ,0MMP DPN NMINONNIY IO
:DNVINM DIRNNI NI NI Y/RNIN NINY MINONTH P2 /RDTI DOOP
POY NOYN L, NIRYY KDY DINND MINND MYYD DTX AWN 0T PN PIND 1myvn 5o’

5

D919 DAY Y/NNIN SV INTHY NN OTHNT IPNNT CUARYY 19N 1NN

.DMMYN DMYHNN DY DMNNY DMD PaAY DDTINDY ,01VPIS D1NION

NAapYM MNVIN  1.2.4.4

1371 277 POY DNY ,Y/RNDIN DY INVIYIA DMVAYNIN DNIONN YTHY IPNNN 199N
,D71901 NN NX NYNINY MIXDVINT NIRY I NNP NN POV 1))
.D2YN NPV PINHI NIDNN PPN DY NNNN NDANND YD NDINY MINDVIN
TV Y/RPID DY INIWNI MNNINNN NORYA 1PTN NN IPNNI NYYY 90N KW
YN DY DININTINND MINNINT MOYONYN NN Y/RNPID NN NINPA INT)

JOYTNRTY 9907 X122 PIAT NN APV PNOONN

PN A8 ¥ 1.3

LPNNN DTV 7252 NOYI MONMNN NYTPIN YRNDIN DY MVIVNN MUY
NN IN TPVAYN NVXY DV IWPNA NOIYINDI VYN NPOND DY IWpPnNa NN
.(legal system) nvawn

P 1.3.1

NN PN DY PIPNNI MIND AN NNRNNMINA XD QN ,TIPIYN MON»NNN
NNPYXA NN PRVDN JPYN YW IPANT POWY PO . TPRDON NDIDOND Y
NNINA DYV Y/RNINY N0 N0 /MITHNIN 1902 Y/RNIN DY PIAT HY NN
MNAY ,MINTY 7NOONN NAYNHN YD NMINHD NITHN WYY DIYYY DY 1O
NDYNN DY MNVDNN DX XY YRPDINY 1PI2TI T PIIND . THONN M0
YIRDIY GMYNY P DNONN PMNID DIPN 991 L NMIN IRNN P N9 TPNIYNN
NNND YIT RO PNOMIND AN ONMINN GPXNA INY GN) ,TIRVDN NDIDOND)
IMN) INVN DY DINN DMVIVN DOXVND NI ,Y/RNIN DY IMYNIA PYIA0N VIVNN
PV VIV ,YRNIN NNNAONTPHNN NI IPNN NNON2 IMTINN NN PPN

JPRVION NDIDONA PHITIP MI2TY NHINIDN IXNNYN DY , DO TINMN

JOOWTPA NUYND NAYNNDY /NORT ANNNY 21D NP : DPNIONN DIPTN NN Y7INRIN PSR Ty
.DY17 DMWPNA MINYYRY TOMY /NNYI Y

13790 3 ya Ny >
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POV 1.3.2

TIOON DT POV NNOY DY INTIAYA NINNND) YNHID NIDN MON»NN
TP :NIPI W NTIAYY PINRD NODIN *>NIWY-YUnn NN XYY MW
DY 92T UONONY NTHAN YN 2970 DY IMYN 29 DY MANN TIT HY MNMOon
OYN TITAWNY OMNYI POIWY /NN 190D K12 DY NN DN dPOIVHIPV
S NOITIND YIRPIN NN MIDN SPOIVIDIV P TV TIVNN NNPNN dNIONN
5S¢ PANNIN MDY M1 YIIR PN *Mmmapnd mmwn Timdn 977
NVDM NI YYD /MDD TIT NNNN NNVYM NININ ,NINYNRIN : Y/RPIN
272,70V DD NNNDIY NNINNM NIWTNN NYTIN NN 7IVN . TPTINONN
VTNN TINODN 77 2220 THNOXDN 09 TINA OMPNNY DIIDAY TN DY YNNI
MNSADY N TITO OONDITIND NINIPY DXND SNONY YNRNPIN DY NYDN 1WA
IPNND YIRNIN DY INWI DY THY POIIPIV YD PIND Y DN 1PNV NMN
DNNANM NOVONWNI NIONN NN INDXAN S /ORIY NNONY SUYIX DY NOONN
997N NDNA TN NNDNI ,IPNNI M OPOHIPV SV DYXWNN PIAT
ANT Oy APRY YNNIN 2NOY MINIAND )0 YYD IMYYonvm
INVN GND DO YATY XD NI /MR 9905 X1AnND DX P PI0 POV
ONSN P IMN YOO YINRPIN NPNY DY OIND PN LYINDIN DY DOvavnn

IPOPOV

99t 1.3.3

DN M NAPY YW HYW N9PHRN LNVPITA NTIAYZ NIV NIDY MON»NN
SV NPYPN MMPN MANY NOITY NNMIN N ¥ ODIN,TA92 NOPY MONMNN SIN
12D NN VIYNN DY TPVLDIDNVI NYIAN DY NNMDY P IWPN NN VRPN
OIPY ZWHRY 272 NTPRNN MM YW INTaY CNDY MW 919991 mNNann

> 23N 7772 P N2 700 YINDIM

TOPLNMNOIN NYAN DY NNMDY HOIRVIDN SN TPYD QDN PANND DY YIANND NN
% (RM29NT NDHXRY NPT TPLNID NWANN HTIINI ,LOVYNN HY NPV
MoN»NN 95 KOY LYND MPY WAV I DY INNNT P PO AN ,NINNKD

YIRDAN MIWNY 1191 DTINY NYIY WTPIN 1T INTIAYI . 170UN SP0/ im0

151y ,1oUn 5P 8mso >

.186 my ,n7own >’

M0 NP0 Y PIPRNI 910 NV NPINVPI VIDY IVIY AN .10 Y ,170uUn 2
12°91,MTINN TID MM SNW PN DD .145-137 10y , 79U 10950 ;101-0N7 DY ,MNYAPSH
TN¥N MOYN NN TENIONND TWONN JIPIPIN TWHNNM THPNINONNRD NYND : N
NIIING YINDIN NPT PSS NNTPY HPWNIND MINONNN W A9 1NN NN YY PPwn
ANYN NI DMN WMPAY ,DTRY 17T PIN 19902 DR TIPYN NYONN ,NNNIYY /RNYY XI)
=) .99-114 /DY ,ANYAN XA : XY THY 1IN NN 5 T2 IMYNIIVA TN NYNY . ININNN NN
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Abstract

Rabbi Moshe Avigdor Amiel (Hereinafter: RMAA), 1882-1945, was a
Torah scholar, public leader author, researcher and philosopher. This thesis
focuses on his legal doctrine as it is manifested in his legal writings, the
three books of "The Principles of Halachic Study', the four books of 'Darkei

Moshe' and additional essays.

The first chapter is an introduction. It presents the ideological biography of
RMAA, a situation report of the research until now and the aims of this

thesis.

As background to the RMAA's spiritual world, the Lithuanian study method
is reviewed. The method was founded by Reb Chaim Brisker, expanded by
his followers and significantly developed by Reb Shimon Shkop. The
method's characteristics are examined, the stages of its development and the

place of RMAA in the process.

This review reveals that the RMAA's legal doctrine has received little
attention, despite the consensus regarding it being original and innovative.
The aim of this thesis is to fill this gap and spread before the readers the
RMAA's legal doctrine. To clarify his deep theoretical assertions, to shed
light on the wide, complex enterprise outlined in the three books of 'The
Principles of Halachic Study' and draw conclusions from all his writings

while revealing the premises of his legal perceptions.

This thesis examines the RMAA's assertions regarding several legal issues.
The attitude to extra-halachic legal norms, testimonies, holdings, Migo,
majority, attachment, rights, legal fiction, ownership, rules of conduct

versus rules of ruling, theories of punishment and more.

The research method is mainly synchronic and usually refers to the RMAA's
doctrine as of one harmonic piece. The RMAA's words will be explained in
one place with the assistance of parallel references in his other writings.
Following the innovation and continuity of his theory is done by comparing

concepts and content to previous writings.



The second chapter focuses of the issue of rights. The RMAA deals with the
various types of rights. He indicates the various sources of growth of the
different rights and the implication this has on their intensity and incidence.
The RMAA deals with various financial rights. The discussion opens with
the fundamental question: to what extent, if at all, does the concept of rights

exit in the Jewish civil law.

The discussion of the RMAA opens with the right to collect a debt and
attachment of the debtor's assets. The RMAA concludes that the meaning of
the concept of 'Attachment of Biblical origin' is that there is an early
proprietary right of the lender to the debtor's assets, and by its virtue, the
collection can be carried out. The existence of a proprietary right towards
heirs and clients as well teaches that this right applies even without the
religious obligation of paying one's debts. The RMAA indicates additional
evidence for the existence of a human-natural obligation which is separate
from the religious one: 'exempt from the judgments of Man but liable to the
judgments of Heaven'; it is inconceivable to allow theft in order to observe a
mitzvah despite the halachic rule of ‘the positive command comes and
overrides the negative command'; if one kab of wheat of one person got
mixed up with ten kabs of wheat of another he must return his friend's share
even though a small quantity is annulled within the large quantity; although
he who is involved in a mitzvah is exempt from a mitzvah, it is
inconceivable to claim that he who sits in a sukkah is exempt from paying
his debts.

The RMAA distinguishes between Money and Fine. The purpose of Money
is own nap, while the purpose of a Fine is that the money be taken from
the debtor's pocket. In light of this distinction, the RMAA examines the
right to transfer an authorization, to bequeath and relinquish a fine. The
RMAA compares the right of a legal guardian to a fine to the right of a
Cohen to the proceedings. Another collection right that the RMAA
examines is the right to collect the principal and the fine before the verdict,

on the basis of the law of he who admits to a fine and then came witnesses.

The RMAA analyzes the significance of the right through the institution of

ownership with its two aspects: the right of the owners and the denial of this

il



right from others. This analysis leads the RMAA to examine the nature of
abandoned property and the rights to abandoned property. The nature of
ownership is examined by the RMAA also in light of the owner's right to
enjoyment prohibitions and enjoyment right when there is no damage to the

owner — this enjoys and that is not missing.

The difference between the owner's right to prohibit the use of the object
after his giving up on finding it and a similar right after the object has been
abandoned and the difference between the rights to an item after intentional
loss and the rights to an abandoned object help the RMAA to support his
position about the nature of ownership, which includes the ability to prevent

and prohibit use by others.

The study reveals a high correlation between the RMAA's doctrine and the
theory of Wesley Newcomb Hohfeld, although a causal and reasonable
connection that the RMAA did not read his writings cannot be proved. The
examples above indicate that the RMAA shares Hohfeld's assumption that a
right is significant only if it demands certain conduct of others. He uses this
assumption to clarify the nature of the rights he analyzes. However, the
RMAA's use of the concept of 'right' does not reach the extent of the
modern-liberal legal discourse on the matter and he does not expand the
discussion to the extent Hohfeld does.

The third chapter analyzes the RMAA's reference to legal fiction. The third
volume of 'The Principles of Halachic Study' is dedicated to fiction in the
Halacha. The discussion opens with the various definitions of legal fiction,
its formation and purpose. Later, the categories suggested by various

researchers for characterizing the various types of fictions are reviewed.

Atlas proposed dividing between law deception or religious deception and
practical deception. Law deception refers to a certain existence as if it were
another existence. It compares different conditions and considers them
legally equivalent. Practical deception does not re-establish anything and it
is enabled due to the intention of the deceiver and within the limits of his
consciousness. The deceiver chooses the unlikely possibility or feasibility,

bases his intention on it and chooses it for interpreting the meaning of his

il



actions. Atlas also proposes distinguishing between fiction and deception.
Deception occurs in a space to which there is no legal reference and it has
no pretense of changing the law. Whereas fiction is creating a new law that
explicitly does not match existence. Atlas emphasizes that fiction is not
evading the law but rather redesigning it and it is a comparison that is
illogical and which does not match existence. Atlas divides the halachic
fictions to four categories: a. historical; b. historical conditional; c.
dogmatic; d. fictive actions.

Etinger identifies two types of legal fictions, according to the circumstances
of their formation: the first — fiction of the law which is an all-embracing
regulation such as Prozbul. The second — fiction of the court which is a local
regulation meant to cope with a certain existence. The chapter then
examines the fiction through a comparative and historical lens. Moskowitz
makes a comparison to the Roman legal system and indicates the differences
and similarities. The style and terminology are similar; in both legal systems
it is difficult to determine the chronology of the formation of the fictions;
there are almost no similar fictions in the two legal systems; most of the
fictions in the Jewish civil law refer to religious matters and often lead to
worsening while the fictions in the Roma legal system refer to civil law and
serve as a tool for simplifying complexities that derive from previous laws;
in clear contrast to the Roman legal system, in the Jewish civil law there are

no attempts to amend an earlier law which is unsatisfactory.

The discussion of the RMAA's theory regarding legal fiction opens with a
clarification of the concepts of 'existence and law'. The RMAA examines
the halachic rule 'the majority counts as the whole' and the halachic ruling
'One who has become a proselyte is like a child newly born'. A careful
examination of the RMAA's words reveals that his perception of 'existence
and law' is not a dichotomous division into two categories only and it is not
a conclusive and irrecoverable categorization of a certain halachic value into
‘existence’ or 'law'. Existence and law are not two sides of a coin but rather
points on an axis, whose definition changes according to their location. The
same halachic entity can function sometimes as a rule and sometimes as

existence.
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From here, the discussion continues to the concept of 'potentiality’ and
several halachic fictions are discussed. These indicate a pattern for the
formation of fictions and their operation in the Jewish law. Appointing an
emissary to exchange a sacrifice, appointing an emissary for receiving a gift
and winning a finding are all enabled on the realistic initial substrate that the
fiction intensifies. From the dispute between Rabbi Eliezer and Rabbi Meir
‘whether witnesses to the delivering of the bill or witnesses to its signing
make it effective' the RMAA proves various degrees of 'potentiality’ and
various levels of intensity of fictions. Later in the discussion, there are
additional examples of the variety of meanings of 'potentiality’, that which is
dependent on an additional condition, that which derives from a Torah law
or from a natural existence, natural and necessary potentiality versus
probable logic potentiality, potentiality as a result of people's opinion versus
potentiality by virtue of the Jewish law. Different levels of intensity of
existence and law are outlined by the RMAA in parallel to the pairs
Deorayta-Derabbanan and potentiality-in practice. The RMAA outlines a
triple division using the categories of operator, operation and outcome. The
discussion about the fictions ends with the various types of emissaries. The
RMAA discusses a minor and a gentile as an emissary, an emissary in
marriage and divorce, an emissary in Halizah, and the law of an emissary
who became mad. The RMAA also deals with three levels of consciousness:
desire, understanding and intention and to what extent is an emissary

possible in each.

The RMAA's analysis of the issue of fictions reveals a philosophic-legal
perception, according to which the fiction echoes a covert existence,
exposes it and lets it surface. The RMAA is an original pioneer in the way
he explains the legal fictions. He sees the logic correlations as realistic
phenomena, ideological entities of spiritual existence and certainty. A
fiction is the manifestation of those entities and their being privileged over
more concrete, physical or social entities. Therefore, unlike other legal
philosophers, the RMAA has not even a slight negative attitude towards the
fiction. Thus, the RMAA does not define the fiction as a redesigning of the

law.



The measures with which the RMAA examines the legal fictions differ from
those of his predecessors; actually, his legal writings do not contain moral
reasoning for any legal occurrence. The RMAA's measures are the covert
realistic foundations which the fiction exposes and echoes. These realistic
foundations, as this thesis demonstrates, can also be covert logical

correlations rather than overt ones, economic ones or other.

What underlies the RMAA's understanding is a legal picture of a multi-
layered range of Existence-Law, with the fiction being a layer that is
stretched from one end to the other. The RMAA's method exempts him from
an artificial distinction between the various objects of the fiction and he
combines discussions about matters between man and his maker and

discussions about matters between man and man.

The fourth chapter discusses the concept of '‘Migo' as it is reflected in the
RMAA's writings. The chapter opens with the various ways proposed by
researchers to explain it. Then the chapter analyzes its various appearances
in the RMAA's writings.

'When [the debtor] admits that a note was [validly] written, it need not be
confirmed' is the first appearance that is examined. The second is the law of
a father's reliability to disqualify his daughter to priesthood. Then the issues
of 'he who claims half of it is mine' and 'l have paid the debt before it fell
due' are discussed. Later, the chapter discusses the place of the Migo in the
jurisprudence corpus. The Migo is examined as a decision rule in the hands
of the court, as a means for understanding the litigant's status and as a
replacement for witnesses. Then, three parallel appearances are examined
where the RMAA discusses the dispute between the Tosfot and the
RAMBAN on the issue of 'Claiming for Orphans'. A comparison of the
various appearances, which seventeen years separate the printing of the first
and the printing of the third, shows a change in the RMAA's position. The
change is in the way he explains the concept of the Migo, but not in the
principles of his major renovation, methodology and logic of the halachic

study.
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The RMAA's attitude towards the concept of the 'Migo' demonstrates two
characteristics: the first - high historical awareness which leads to a
historical-geographical characterization of the various opinions. The second
— an integration of the logical principles into the classic yeshiva scholarly
study.

The RMAA's innovation regarding the Migo does not lie in the exploration
itself of the concept, such exploration and others like it are common in
contemporary study books. However, the historical awareness and the
methodological characterization of rules of logic that underlie the scholarly

study are two unique attributes of the RMAA's theory.

The first attribute is the historical-geographical characterization of the
various opinions. The RMAA indicates that the various opinions about the
nature of the Migo divide between the Spaniards' and the 'French'. This
distinction is typical of the RMAA's doctrine, which is rich with high
historical awareness. The second attribute is the integration of logical rules
into yeshiva scholarly study.

The fifth chapter outlines the essence of the RMAA's statements about the
foundations of halachic logic and general conclusions about his legal
doctrine. The chapter presents the principles underlying the halachic
discourse as they are demonstrated in the RMAA's doctrine. Each paragraph
is dedicated to one foundation of the twenty three foundations. First, the
definition is presented and then examples. At the end of the discussion,
there is a comparison to equivalents in the writings of the RMAA's
predecessors and clarification of the extent of innovation and continuity in

his writings.

The twenty three foundations are gathered in three volumes according to

their subject matter:

A. Causes — 1. Cause and Effect; 2. Cause and Lack of Cause; 3. Two
Causes; 4. Long Cause; 5. Two reasons opposing each other; 6. The
Exceptions to Cause and Effect; 7. Cause and Effect or Foundation
and Building; 8. Cause and Effect and Intrinsic and Derivative; 9.
Instead of the Essence; 10. Means and Purpose.
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B. Essence of things — 11. Existence and Law; 12. Positive and
Negative; 13. Negation and Lack; 14. Essence and Practice; 15.
Operator, Operation and Outcome; 16. The Concept of Time; 17.
Essence and accident.

C. Development of Events - 18. The Concept of Potentiality; 19. 'Kol
Ha'Omed'; 20. Since; 21. Appropriate; 22. Breira Ve'lgalay Milta
Le'Mafre'ah; 23. As If.

The presentation of the things reveals the fact that the RMAA also
considered the structural aspects of the composition, the division of the
foundations into groups, the identification of adjacent foundations and the

developing order of the presentation of the logical principles.

A consistent analysis of his sources as well as an analysis of autobiographic
materials leads to the conclusion that the RMAA was an original and
independent thinker. As regards his predecessors, Rabbi Amiel cannot be
identified with a one specific figure and he can be said to belong to a wide
influential circle of heads of yeshivas in Lithuania in the 19" century.

The chapter ends with a double question: What did the long introduction
that the RMAA wanted to attach to the third volume include and what
happened to it? Do the twenty three foundations presented by the RMAA
include, in his opinion, all the principles of halachic thought? It seems that

the answer to the latter is negative.

The sixth chapter is dedicated to summary and conclusions. In this chapter |
point at the multi-faceted image of the RMAA, whose life was characterized
by a rare combination of thought and deed. The scope of the RMAA's study
is immense and it encompasses the six sections of the Mishna, the two
Talmud and the four parts of the Shulchan Aruch. The RMAA's studies are
unique in their exceptional historical awareness, which is manifested in the
presentation of the things and the indication of the development of the
halachic explanation. The mapping of The Principles of Halachic Study'
was an early vision of the RMAA, which matured with time. The RMAA's
original and unique contribution to the principles of halachic logic is the
fruit of his original spirit and he cannot be seen as the student of a specific
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rabbi. At the most, the RMAA can be identified as the successor of a wide
ideological circle, the Lithuanian study method of the house of Brisk and the
development branch of Telz. The RMAA's books are rich with general
statements from the field of the philosophy of law. The purpose,
methodology and the place of precedents in the Lithuanian study method,

including that of the RMAA, are also presented in this chapter.

The appendices include an updated list of the RMAA's writings and a
historical research about the circumstances of his death, which can teach

about his moral, religious and public image.
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