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Abstract

The rule that "the burden of proof rests with the plaintiff" (literally, "one who [wishes to]
take from his fellow must bring proof™) is a cardinal principle in civil law, that appears in all the
strata of the Rabbinic literature. As Samuel formulates this (BT Bava Kamma 46a): "This is a
fundamental principle in law." The instances in which this principle is applied in the rabbinic
sources are of two general types: (1) doubt in a lawsuit brought by one individual against another
(regular monetary doubt); (2) doubt regarding the gifts to the priests, Levites, or the poor. The
latter type of doubt is distinguished from the first in two aspects: (a) there is no specific claimant;
(b) it concerns a religious obligation; consequently, such doubts entail both a ritual question (is it
obligatory to fulfill the commandment of contributing to the priests etc.), as well as a monetary
question.

This work examines the appearance of the principle in the Tannaitic sources: the
Mishnah, the Tosefta, and the midreshei halakhah. Our analysis of these sources is accompanied
by an extensive study of the interpretation of these sources by the Amoraim and the anonymous
opinions in the two Talmuds. This thesis focuses on Tannaitic use of the principle: which
Tannaim adopted it, who objected to its application, and the nature of the reservations expressed
by those Tannaim who objected to application of this principle.

Chapter one explores the meaning and historical development of the principle that "the
burden of proof rests with the plaintiff." In this chapter I noted that this principle is applied in the
Tannaitic sources only in the context of monetary doubt based on a known event that objectively
generated the doubt - for example, if it is known that a sale was transacted, but the scope of the
sale is in doubt, or if it is known that A's ox caused damage to B, but the extent of the damage is

in doubt.



The sentence "the burden of proof rests with the plaintiff" always appears in the Tannaitic
sources in relation to a specific case, and not in the formulation: "This is the general rule: ...." At
times the Tannaitic sources rule that the defendant is exempt in a particular case, and the
principle that “the burden of proof rests with the plaintiff” is given as the reason.

When the Tannaitic source presents a case along with the principle "the burden of proof
rests with the plaintiff," this implies that if the litigant who does not possess the property seeks to
gain possession of it from the other litigant, he requires proof to do so. The intent, however, of
the Tanna citing this rule might be that the party who, in the type of case cited by the Tanna,
generally does not possess the object (who therefore is called "one who takes from his fellow")
must bring proof to take possession of the property from his fellow. If, however, the situation
differs from the normal circumstances, e.g., the other litigant (B) seized the object that is in
doubt and currently holds it, the rule would not require A to bring proof in order to take it from
B, who currently possesses it. In two places the Babylonian Talmud presents both possible
understandings of the rule.

When the rule relates to an ordinary monetary doubt, it is addressed to the court, which
must demand proof from the plaintiff, and to the plaintiff, who must bring such proof when he
comes to the court, if he desires to receive the object that is the subject of the lawsuit. When,
however, the principle relates to priestly gifts and the like, there is no plaintiff who claims
property, and obviously, no reason for intervention by the court. In such instances the rule is
apparently addressed to the person who is required to give the priestly gifts, and it indicates that
he need not fear violation of prohibition of theft, or failure to fulfill his ritual obligation to give
the priest the gifts due him.

A study of the historical development of the rule shows that R. Akiva already used this

formulation of the principle, while no clear-cut usage of this principle can be located before the



generation of R. Akiva. After R. Akiva, the principle was voiced by his pupils: R. Simeon, R.
Eleazar, and R. Judah, and in anonymous opinions in the Tannaitic sources.

A number of Tannaitic sources present views that seemingly disagree with this principle,
and that are attributed to R. Tarfon, to R. Akiva himself (in a single instance), and to anonymous
Mishnaic opinions (concerning doubtful priestly gifts); to R. Judah, R. Meir, R. Jacob, R.
Nathan, Symmachus, R. Simeon ben Gamaliel, R. Yose, and unattributed mishnayot and baraitot
(regarding regular monetary doubt). My examination of their views led me to conclude that it
cannot be proven that any of these Tannaim totally rejects the use of the principle. Nor does the
interpretation in the Talmuds of these Tannaitic views contain any explicit statement that any
Tanna completely rejects this principle.

The following chapters examine each of these views as they appear in the Tannaitic
sources, according to their plain meaning, together with an analysis and critique of the
interpretation given these sources in the two Talmuds.

The subject of Chapter Two is doubt regarding gifts to the priests, the Levites, and the
poor. R. Akiva articulates the rule regarding such doubt, and a number of Tannaitic sources
apply this rule. This chapter discusses the views of the Tannaim who oppose the application of
the rule in certain cases of doubtful priestly gifts. R. Tarfon limits its application in some
instances of a doubtful firstborn, and there might be an instance in which even R. Akiva does not
exercise it. I examine the views of R. Eleazar, who applied the rule of priestly gifts to the koy (an
animal that the Rabbis could not classify as a behemah or as a hayah), and of his Tanna Kamma
(the first view mentioned), who opposes the execution of the rule in such an instance. This
discussion leads to an extensive discussion of the zoological and halakhic definition of the koy in
Rabbinic literature. I concluded that both R. Tarfon and the Tanna Kamma of R. Eleazar would

most likely not totally reject the application of this principle to priestly gifts.



Chapter Two ends with an examination of the rule (M Peah 4:11) that "doubtful peah
[gleanings] is [valid] peah," which seems to contradict the "burden of proof™ principle. I
explored the degree to which these two rules conflict. The possibility was raised that the "burden
of proof™ rule would not apply to the gifts of the poor, such as leket, shikhehah, and peah: in
contrast with "the burden of proof rests with the plaintiff," which deals with purely monetary
issues, the rule of "doubtful peah is deemed to be valid peah" deals with ritual matters.

Chapter Three discusses the view of Symmachus and the other Tannaim who call for the
division of disputed property. I noted the Biblical precedents for rulings of this sort. My
examination led me to affirm the Talmudic assumption that Symmachus's ruling concerning the
specific case he discussed would apply to other cases of disputed property. I then discussed the
views of other Tannaim who adopt the approach of division among the parties, as opposed to the
"burden of proof" principle: R. Meir, R. Yose, R. Simeon ben Gamaliel, and a number of
unattributed Tannaitic sources. I argue that those holding this latter view would accept the
application of "the burden of proof rests with the plaintiff" principle concerning doubtful priestly
gifts.

This chapter discusses the impact of the type of arguments put forth by the litigants on
the relevant rulings. The cases where R. Meir, R. Yose, and R. Simeon ben Gamaliel prescribe
division of the disputed property are cases in which the possessor sets forth an uncertain claim
(ta‘anat shema). If the possessor of the property claims with certainly that the object is his, these
Tannaim might concede the applicability of the "burden of proof" rule. The wording of
Symmachus' dictum does not clearly indicate to which type of claim by the litigants he refers.
We therefore may question whether he would rule for division in a case where the plaintiff
makes a certain claim (ta‘anat bari), and the Amoraim disagree about this question. I claim that

there are unattributed Tannaitic sources whose meaning suggests that division of the disputed



object is in order even if the possessor makes a certain claim. In cases of regular monetary doubt,
the redactor of the Mishnah sometimes cites the "burden of proof" rule, but elsewhere he rules
that the property must be divided — in both instances, without attribution. I suggested that he
might have thought that the property is to be divided only if the possessor makes an uncertain
claim (shema), and he cited the "burden of proof" principle only in cases where the possessor’s
claim was certain (bari).

Chapter Four reviews the other Tannaitic sources (with the exception of those examined
in the preceding chapter) which deal with regular monetary doubt and which present a view at
odds with the "burden of proof" principle: the view held by R. Meir, R. Jacob, and R. Nathan
(concerning doubtful gifts by a mortally ill person), and the view of R. Judah (another doubtful
transfer). Here too, [ argue that their teachings do not indicate a total rejection of this principle.
R. Meir dismisses the rule only when the plaintiff brings proof in the form of a deed of gift. R.
Nathan expressed his reservation because of his belief that doubt concerning the past could be
resolved in accordance with the present situation, that is, the situation of the benefactor at the
time of the judicial proceedings. R. Jacob and R. Judah raised their objection to the rule only in
the instance of doubtful transfer of property, when the validity of the act of transfer is called into
question.

This work focused on the appearance of this principle in the Tannaitic sources, as well as
their interpretation by the Amoraim and unattributed material in the two Talmuds. At times the
Talmudic interpretations do nor reflect the plain of the Tannaitic sources. In some of these
instances, I surmised the tendentious nature of these interpretations. For example, I suggested
that Samuel's identification with the principle led him to interpret Tannaitic sources seemingly
opposed to the rule in a manner that would not contradict it.

This study of the principle that "the burden of proof rests with the plaintiff" can serve as



the basis of a comprehensive examination of the appearance of this rule, and the changes it

underwent in the succeeding strata of the Rabbinic literature.



“The Burden of Proof Lies with the Claimant”
In Tannaitic Sources and Thelr Interpretation in

the Talmuds

Baruch Kehat

Submitted in partial fulfillment of the requirements for the degree of Master of Arts in the

Department of Talmud, Bar-llan University

Ramat-Gan, Israel August 2006



This Work was carried out
Under the supervision of Prof. Leib Moscovitz
Department of Talmud

Bar-llan University



Contents

Abstract

Introduction

Chapter One - The Meaning of the Rule and Its Historical Development

Chapter Two - Doubtful Priestly Gifts and Gifts to the
22

Chapter Three - The Division of Disputed Property

Chapter Four - Additional Tannaitic Sources Which Dispute the Rule

Conclusion

143

Bibliography

10

Poor

55

97



	שער.pdf
	תקציר.pdf
	מבוא.pdf
	פרק א - משמעות הכלל.pdf
	פרק ב - ספק מתנות כהונה ומתנות עניים.pdf
	פרק ג - הפיתרון של חלוקת הממון המסופק.pdf
	פרק ד' - מקורות תנאיים נוספים שבהם שיטה החולקת על יישום הכלל.pdf
	סיכום.pdf
	תקציר באנגלית.pdf
	שער אנגלית.pdf

