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ABSTRACT

A pledge is a possession which a borrower transfers to a lender,
normally at the time of the loan, as security against his debt., 1In the
Tannaic and Amoraic literature, the word "Mashkon" (a "Pledge'") has another
connotation, and that is a possession which the Beit Dim (rabbinic court)
takes from one in debﬁ after the time of payment had come due, and trans-
fers to the lender. The object taken is referred to asg a pledge rather
than as full payment, since the person in debt has the right to redeem it
by paying his debt. This object, which is called V72 in the Bible, will
not be dealt with in this paper. Instead the paper will be restricted to
a pledge in the first sense mentioned above, which is the sense in which
it is commonly used today.

There is a well-known Halachah that a creditor legally has a lien on
all the possessions of the debtor. The pledge, just like a hypothec, is a
lien on a specific possession. While the hypothec remains in the possession
of the debtor, a pledge is transferred to the creditor's domain.

It is important to stress that the aim set by the writer in writing
this paper determined the research method. As aAlegal research paper, an
attempt was made to reach conclusions which will have implications in de~
termining the Halachah. This was therefore not one of the more common
historical-philological studies of the Talmud. Analysing the sources and
the various layers of a Talmudic topic were not involved. There was no
decision rendered as to what the original source of an& opinion was, but
instead the Babylonian Talmud's explanation was accepted. The truth is that

in most of the topics dealt with here, the tension between the original source
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and its interpretation is absent, for the Talmud has comparatively little in
the way of deliberations about the pledge.

Thig paper contains four chapters plus an introduction, summary and
two appendices., The first and major chapter deals with the nature of a
pledge and the nature of the right of the creditor to it. The other chapters
are chronologically arranged and accompany the pledge from the time it is
created until it expires. The second chapter deals with those problems which
arise at the time that the pledge is made, including the pledged article it-
self, the secured debt, a pledge disguised as another business transaction,
a pledge taken unilaterally by the creditor, and the important topic of the
need to protect trade (Takkanat Hashuk); The third chabter deals with what
transactions are permitted with the pledged object during the interim period
between the loan and its repayment. The fourth chapter deals with the
important topics relating to the expiration of'the pledge, including the way
a debt‘secured by a pledge may be forgiven, the redemption of the pledge
after the repayment time and the sale of the pledge.

As mentioned, the major part of the paper is devoted to examining the
rights of the creditor with the pledge, the right expressed in R' Isaac's
statement that "the creditor acquires (Koneh) the pledge." it is interes-~
~ting to note that the concept of "acquisition" (XKoneh) never appears in the
Talmudic literature in terms of a normal lien. R' Isaac's statement is
accepted by all, yet the Rishonim had no hesitation in stating that a
pledge is not acquifed by the creditor and remains a mererlien.

What is the difference between an acquisition and a lien? This should
be answered even before the concept of acquisition has been clarified in

terms- of a pledge.



product bfithe comprehensive view of the Babylonian Talmudf This is the way
anyone studying Jewish Law who sees the Babylonian Talmud as the most important
Halachic authority must approach it. The researcher must take as his basic
starting point the interpretation the Talmud gives to the statements of
Tannaim and Amoraim. Based on this, the writer interpreted R' Isaac's dictum
that "the creditor acquires the pledge" is in consonance with another Halachah
accepted by the Talmud, which is that "a 1oan‘secured by a pledge makes (the
creditor) a paid watchman'.

In the last section of the chapter, in the Sugya dealing with the res-—

- ponsibility of the creditor for the pledge, -another research method was also

iused. The writer attempted to delve into the original interpretations of the
opinions of the Tannaim and Amoraim without accepting a priori the Talmud's
interpretation. This was done by isvlating their comments from the Sugya
itself and from the framework into which the Babylonian Talmud fitted them, a
method which has begun to be used in modern Talmudic research.

The writer's conclusions in this section were surprising. The Mishnah
regarding'(a creditor):who lends against a pledge is a paid watchman", which
~the Talmud saw as a commonly agreed-upon Halachah, is only one of various
opinions of Tannaim. Other sages, such as R’ Eliezer, R' Akiva and R' Simeon
ben Gamliel, had an entirely different approach as to the nature of a pledge.
According to them a creditor is the owner of the pledge, and the pledge is
considered to be equal to the loan and serves as a substitute of 1t, and not
only as a security. Taking the pledge removes the personal lien from the
debtor. The creditor is therefore responsible for damages which occured to

the pledge accidentally. Samuel, one of the first Amoraim, still held this
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interest which is less than ownership is evidently not accepted by all the
Pogkim. Only Chachmei S'farad agree with this, because of the unequivocal
words of Ri Migash. The views of Chachmei Ashkenaz and Provence on the Tal-
mudic section, though, needs further study. According to them, the.words of
R' Isaac were only mentiomed in regard to V12V, but do not apply to an agréed—
upon pledge. This would mean that the creditor has no more rights in the
pledge than that of a lien. These sages nevertheless were forced to allow
for a pledge having certain proprietary interest accruing to the creditor
because of the Talmudic Sugyas in the Babylonian Talmud, tractates Pesachim
and Gittin dealing with pledges, which use R' Isaac's dictum in reference to
an agreed—upén pledge. The exact limits of this proprietary interest are
somewhat vague.

It isvappears to the writer that for a contractual pledge, which is the
subject of this paper, the difference between the two schools is not great.
The sages of Provence agree that the creditor acquires real right in the
pledge. While the sages of Spain also see R' Tsaac's dictum as the source
for this right, according to the sages of Provence R' Isaac's dictum indirectiy
affects the contractual pledge. Evén more than that, if the circumstances
indicate that the pledge was taken for eventual sale should the debt not be
repaid, all agree that the creditor acquires the proprietary right to it, and
that was the normal pledge in medieval times.

Of all those who carried out regearch, only Albeck dealt with this par-
ticular fopic extensively, and he too arrived at the conclusion that a pledge
is a real right which is less than ownership.

The conclusions reached by the ﬁriter in the first section do not arise

from the explanation of a single Halachah or Sugya by itself, but are the
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view aﬁd there were those in Germany in the Middle Ages who ruled accordingly.

It is important to reiterate that none of this has any relevancy for
determining the Halachah. The Babylonian Talmud accepted without question
the stand that the creditor is responsible for damages as a paid watchman and
is exempt from any purely accidental damage. Based on this, the Talmud adop-
ted a harmonious approach which is a by-product of the Halachic study method.
It interpreted the statements by R' Akiva and Samuel as being in consonance
with the Mishnah that "if (the creditor) lent him against a pledge, he is a
paid wafchman", and did not see their views asg differing from that of the
Mishnah.k Even though this late reconciliation of views caused many diffi-
culties, the Talmud finds this preferable to presenting a principle as being
a matter of'disagréement.

The writer's conclusion in the central chapter of the research was
therefore that the creditor acquires somewhat less than ownership in the
pledge; Koneh being interpreted in this context as is other places, as a real
right. The pledge remains that of the original owner with the creditor
acquiriag a proprietary interest in it as well,

This conclusion that the creditor does not acquire full ownership, leads
to the‘following results:

1. The pledge is subsidiary to the personal debt, and is not a subs- -
titute for it. It does not remove the lien by the creditor upon the other
property of the debtor. This means that the pledgee still has a normal lien
upon the other pussessions of the debtor,

Had the creditor acquired ownership to the pledge, he would have seen

it as a substitute for the debt, and not as a security. Such a view would
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have had two results: the creditor woula only have been permitted to collect
his debt from the pledge and not from the other property of the debtor, and
he could collect it against the entire pledge, even if it was worth more than
the debt.

2., The responsibility of the creditor for the pledge is that of a
paid watchman since he receives benefit from having the pledge in his posses-
sion. If thé creditor had been thought of as the owner of it, he would have
even been responsible for any purely accidental damages that occured, since
the owner of an object is responsible for all the damages that occur to it,
regardless of their source.

3. As an o&ner, the debtor has the right to transfer his rights in
the pledge to another person. Even though the pledge is held by the creditor,
the debtgr can still transfer ownership to a third party. This later tran-
saction does not in any way disturb the rights of the creditor to continue
holding the pledge until the debt is paid in full. The‘practical importance
of this Halachah is expressed where a debtor has no other possessions except
the pledge. The debtor can then sell the pledge to a third party and pay
the creditor his debt out of the amount he obtains. This way the debtor can
free himself from limiting conditions which he had to accept at the time of
the loan.

On the other hand, the creditor does not acquire ownership of the
pledge, but his right is a proprietary one and not a personal or a mere de-
tention right. The fact that this right is real leads to the following
conclusions:

1. The creditor may sell the pledge without authorisation by the

debtor and without needing to receive authorisation from a qualified Beit Din.
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All he needs to sell the pledge is an evaluation of its worth by three ex-
perts, and this measure is required in order to prevent the pledge from
being sold below its real value.

Transferring a real right to the creditor at the time of the loan
comes to enable him to sell the pledge without the need to acquire the ap-
p?oval of any other body.

2. The creditor can assign the debt secured by the pledge with a full
assignment just as he can sell movable property. The proprietary right he
has in the pledge itself changes his right to a tangible right, and it is
no longer merely an abstract right, Just as Meshichq may be used for the
transfer of movable objects it may also be used for the assignment of a
debt secured by a pledge. As opposed to assigning a normal deot, the cre-
ditor is no longer permitted to forego the debt to the debtor
after assigmment.

3. If a condition was agreed upon to have the pledge forfeited
against non-payment of the debt, or, in other words, that the debtor made
a condition that "if I do not pay you by day X - the pledge will be yours",
the conditions is valid and is not invalidated beéause of Asmachta. The
reason for this is that at the time that he hands over the pledge the deb-
tor transfers proprietary rights in it to the creditor. An immediate
acquisition, as opposed to a couditional one, is nof invalidated because of
Asmachta,

The conclusions arrived in this paper all point in one direction:
the pledge is a real security, but as a security and not as a substitute for

the debt.



His having the pledge is by itself sufficient, under the rules of evidence,
to substantiate his claim. The éreditor will be believed as to his claim if
the debtor cannot prove his own ownership of the pledge. It is almost cer—
tain that the debtor will not be able to prove differently, because under
Jewish Law, physical possession of a movable object is decisive proof of
oWnership.

When the Talmud grants the creditor Kinyan in a pledge, it must evi-
dently believe that the creditor has another purpose beyond the purely evi~
dentiary ome for taking the pledge. The adoption of the dictum of R' Isaac
as the basis for many of the laws regarding pledges shows that the Talmud's
stance is that the creditor needs proprietary rights., The creditor's aim
in taking the pledge must therefore be the taking of a security which he can
sell and be repaid for his loan by that sale, should the debtor not pay his
debt by the set time. Only if the rights of the creditor to the pledge are
possessive, either as being the owner or somewhat less, would he be allowed
to sell it if necessary, even without the consent of the debtor. A sale that
would require the prior approval of the debtor would be valueless to the
creditor,

The creditor's achieving his goal is beset by difficulties, because an
earlier creditor having a general lien on the possessions of the same debtor
would take precedence over him. Thus the other creditor would be given the
first opportunity, if necessary, to sell the pledge and thereby to regain the
money owed him. This Halachah, which was altered only in a late period,
undermined the complete confidence that the c?editor had in a pledge as se-

curity.
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In the discussion about the creditor's aim in taking the pledge, another
possibility was raised, and that was that the creditor expresses thereby his
#desire to be paid through the pledge. The most important way that a’'creditor

is likely to choose is to enjoy the fruits of the pledge. The creditor will
be interested in such an arrangement if receiving the fruits will offer him
benefits which he cannot receive in any other way. This indeed was the-nature
of the mortgage in the Talmud, where the creditor enjoyed the fruits of it at
less than they would normally cost, and this way he was exempted from the pro-
hibition of taking interest. This method, though, could only be used in the
case of mortgaged land, end was not accepted for movable objects, and even for
land it is not of great importance in a commercial urban society, especially
after the Heter Iska was formulated which permitted everyone to get around
the prohibition against taking interest in an easier way. Without the factor
of using the-fruits of a pledge, it is hard to believe that the creditor would
want to be paid by a certain object, and especially with a movable object. In
general one can bdy a similar object for the same amount that one would
receive hed the debt been repaid. Especially,a creditor would not agree to
place all his trust in this object and to, risk losing his money should that
pledge be lost. |

Based on the above, it appears to the writer that the main aim of the
creditor in taking a pledge is to ensure himself against non-repayment., The
conclusion that was drawn led the writer to devote most of the paper to mo-
vable objects, because in.the case of land the e;ement of security is far less
relevant. |

The second section deals with the reciprocal relationship between the

pledge and the debt. It was seen that in ancient law, the taking of a pledge
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brought the debt to an end. The person Qho borrowed was not considered to be
a debtor, because he had given the lender another object for the money loaned
him, the pledge. This view corresponded to the primitive economic system of
the time. The entire concept of credit was not developed, and a person who
transfered money or soﬁething with monetary value.to another, received its
value in return immediately. An obligation alone was not of any great value
when a country did not have an advanced judicial system which could force a
person to meet that obligation. In Jewish Law though, the dominant approach,
even at a very early time, was that the pledge is only a security.

It is logical to assume that the creditor will be willing to forego his
right for a personal claim against the debtor if he can receive the equivalent
. of the money owed him. The creditor will then be willing to see the pledge as
a‘satisfaétory exchange for the debt, provided that he sees himself as the
owner of it‘immediatelg after the loan. Even though the pledge will be re-
deemable by the debtor, it will nevertheless be considered the creditor's in
all other ways.

This section connects the topic to the next two parts. The above ap-
proach is in accordance with the first interpretation of the basic ruie that
"the creditor acquires the pledge", or that he is the owner of the pledge, and
is therefore willing to see it as a substitute of the debt and not only as a
security. |

The results which follow this approach are expressed in a section of the
Talmud which is examined in the fourth part of the chapter, and that is the
responsibility the creditor has for the pledge. If the creditor is the owner

of the pledge, he should suffer all the damage and loss which might be caused
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to it. At this stage the Halachic puzzle can finally be solved, with the
pleces all fitting’into one another. The opening hypothesis of the Talmud
is the Stam Mishnah, which states that "if a man lent another (money) against
a pledge, (the creditor) is considered a paid watchman". The creditor is not
responsible for any damages which resulted from a pure accident, and in such
an eventuality he may collect the loan from the debtor. This Halachah shows
‘that the creditor does not become the owner of the pledge, because an owner
is personally responsible for accidents which happen to his own things. We
are thus forced to say that R' Isaac's dictum that "the creditor acquires
the pledge" does not mean that it becomes his, but that he has a proprietary
interest which is less than ownership. The creéitor acquires the right to
have his debt repaid through the pledge, which the Talmud, in its termiﬁology
labels the right within the object itself to the use of its fruits. The
proprietary interest is in the pledge itself, and not against the debtor,
and therefore the creditor is able to sell the pledge without the permission
of the debtor. This means that this interpretation of R' Isaac's words is
also sufficient for the major aim of the creditor in taking the pledge.

If the creditor does not actually acquire the pledge but only a real
right in it, it is almost certain that he does not see it as a substitute
for the debt. The pledge is then only a security, as an auxiliary aid to the
creditor. If he wishes, he can sue the debtor personally and ignore the
pledge, if not, he can sell the pledge without the consent of the debtor. If
the value of the pledge is insufficient to pay the debt, the creditor caﬂ sue
the debtor for the balance of the 1oén.

The conclusion of the writer that the creditor acquires a proprietary
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In the writer's opinion, a pledge is an acquisition "built on" an
obligation. It comes together with the obligation, as a result of the loan
which the creditor grants the debtor. The parties cannot create a pledge
where there is no valid obligation. So too is the continued existence of the
pledge dependent on the obligation being in force, and it terminates when the
obligation ceases. The pledge is thus dependent on the obligation which it
is meant to secure, but is nevertheless an acquisition, and the creditor
benefits in many ways from his proprietary right to the pledge, as will be
seen below.

The reciprocal relationship between the pledge and the obligation
resulted in the pledge also being labelled a simple lien. Comparing the
rights of the creditor to those of a lessee will help one understand why this
ié indeed called a lien. The pledge is an acquisition which can be removed
from one's possession at any time by the repayment of the debt. When someone
rents something; on the other hand, the lessor cannot receive his object back
before the stipulated time by paying the lessee his money back in return. The
right of the debtor to redeem his pledge detracts to a certain extent from
the proprietafy interest the creditor has in the pledge, since it shows that
the primary interest of the creditor is that his loan be repaid, and not to
acquire the pledge. From that point of view a pledgeris a lien and not an
acquisition, since it is based on the foundation of obligations. However,
is the writer's opinion, from the time of the loan until its repayment, the
creditor has in the pledge a real right, a Kinyan.

What is the nature of the creditor's right to the pledge?

Or, in other words, in which way does is he Xoneh it? The Tannaic and Amoraic
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literature uses the root for "acquiring" (Komeh) in three diffefent senses:
A) acquiring ownership of a specific object; B) acquiring a real right which
is less than ownership; and C) an indication of the validity of a legal
action. The third meaning is irrelevant to this study, because Koneh as used
in regard to a pledge refers to an object. Examples of the third sense of
Koneh are the Talmudic dictums that Asmachta Koneh and D'var Torah Ma'ot
Konot, both of which refer to the validity of a certain course of action.

There are thus two possible meanings of the word Koneh in regard to R'
Isaac's dictum that "a creditor acquires (Koneh) a pledge". According to
the first, the creditor becomes the full owner of the pledge, beginning with
the moment he takes it at the time of the loan. The debtor has the right to
redeem the pledge and thus to receive it back into his own ownership, and
this is as if the item had been bought back. According to the second
explanation, the creditor only acquire a proprietary interest in the object.
His right to be repaid by means of the pledée is retained in the object it~
self, and is not only a right against the debtor. As an independent real
right by its nature, the creditor is permitted to sell the pledge independently
of the permission of other parties.

The writer examined the topic from four different angles, each of which
nurtures the other, and which are ultimately all joined into one. The first
point examined was what the estimated reason of the creditor is in wishing to
hold the pledge. These reasons of the creditor have a direct effect on the
type of right he has, since the Léw will not grant a pledge any status which
is not in conformity with the creditor's aims or for such aims of which he has
no need. If the creditor's aim is only evidentiary and he only sees the

pledge as proof of his loan, he has no need for proprietary rights in it,
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